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NPRA: Nondiscrimination on the Basis of Disability; Accessibility of Medical Diagnostic
Equipment of State and Local Governments

SUBMITTED VIA Federal eRulmaking website: https://www.regulations.gov
Comments of The Ability Center of Greater Toledo

Issues mentioned in the NPRA
To the Department of Justice;

| am writing on behalf of The Ability Center of Greater Toledo to offer comment on the U.S.
Department of Justice’s HCBS Notice of Proposed Rulemaking on Accessibility of Medical
Diagnostic Equipment of State and Local Government Entities.

The Ability Center of Greater Toledo is a Center for Independent Living serving thirteen counties
in NW Ohio. Our mission is to work to make our community the most disability friendly in the
nation by increasing independence for people with disabilities, discovering true passions, and
changing the community’s perception of disability. Please accept these comments on behalf of
our Center and of our constituents with disabilities in NW Ohio.

In 2021, The Ability Center released a survey on disability needs in Ohio. During the open
listening session part of the survey, all seven of our listening session groups mentioned
healthcare access as a challenge to independent living.! During those sessions, 19 individuals
discussed issues in getting preventative medical exams.? One person described being weighed
in an industrial shopping cart because their physician’s office scale was not accessible to her
wheelchair.? Others stated that they were not weighed at all and that they were simply asked
to estimate their own weight at the start of appointments, and that they were not getting
preventative OB care because no doctor had the correct equipment.
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It is shocking that people with disabilities, many who rely on regular medical care to maintain
their health, are receiving less equitable care than those without disabilities because medical
exam equipment is not accessible and does not meet their needs.

At the same time, the standards produced by the US Access Board are underrepresented and
underenforced. We applaud the Department of Justice’s goal to promulgate official regulations
under both Section 504 of the Rehabilitation Act and Title Il of the Americans with Disabilities
Act and look forward to seeing these rules impact patients with disabilities across the country.

Please accept our comments on these proposed rules below:

First, we ask that the Department of Justice also update regulations for Title Ill of the
Americans with Disabilities Act to include standards for accessible medical diagnostic
equipment. Before responding directly to the issues presented, our Center urges the DOJ to
promulgate regulations for Title Il of the ADA as well. Many medical providers do not receive
federal financial assistance, and many are not an instrumentality of state and local government.
To truly address this issue, Title lll regulations will also need to contain standards for accessible
diagnostic medical equipment. These regulations must be universal across all medical providers
to ensure that all American with disabilities or who are aging will have equal access to quality
health care.

Beyond this overall recommendation, we have comments on the following Issues as written in
the Department of Justice’s NPRA.

Issue 1: The Department seeks public comment on whether 60 days would be an appropriate
amount of time for these requirements, and, if 60 days would not be an appropriate amount
of time, what the appropriate amount of time would be.

Sixty days is an appropriate amount of time for entities to implement a policy that ensures that
new purchases/rentals of equipment are accessible. It will take little time to review an office’s
purchasing policy and ensure that new equipment is accessible. Extending this time period
further would move the burden from medical facilities onto the patients themselves.

Issue 2: The Department seeks public comment on whether and how to apply the existing
scoping requirements for patient or resident sleeping rooms or parking spaces in certain
medical facilities to MDE and on whether there are meaningful differences between patient
or resident sleeping rooms, accessible parking, and MDE that the Department should consider
when finalizing the scoping requirements.

Generally, The Ability Center agrees with matching the rule for accessible diagnostic medical
equipment with the number of accessible rooms needed at each facility. Presumably, medical
facilities would need accessible diagnostic medical equipment in each of its accessible rooms.



However, having only 10% of equipment be accessible in facilities that do not specialize in
treating conditions that affect mobility is low. Where percentages are as low as 10%, they
would often result in a facility only having one accessible piece of equipment. We would
recommend those facilities either have a higher required percentage, like 15%, or a higher
minimum, such as three accessible pieces of equipment minimum. In that way, if they have
more than one patient who needs to be examined with accessible equipment, they have more
than one piece of equipment available.

Issue 3: The Department seeks public comment on whether different scoping requirements
should apply to different types of MDE (e.g., requiring a higher percentage of accessible exam
tables and scales than accessible x-ray machines).

While the desire for uniform scoping requirements would have benefits in simplifying the
language and requirements, there is a need to increase the specific rates for exam tables and
wheelchair-accessible scales. Not every patient with a disability will need access to a specific
type of radiology equipment for each visit, but almost every patient will need to be weighed
and have access to an exam table on each visit. Having a lower number of exam tables and
scales accessible to patients with disabilities is likely to increase the wait at offices for rooms
with that equipment, placing barriers onto the patients who are delayed in their treatment and
diagnosis longer than patients without disabilities. The requirements we suggest would be to
have at least three accessible exam tables and three wheelchair-accessible scales to ensure this
barrier is truly removed.

Issue 4: Because more patients with disabilities may need accessible MDE than need
accessible parking, the Department seeks public comment on whether the Department’s
suggested scoping requirement of 20 percent is sufficient to meet the needs of persons with
disabilities.

The Ability Center agrees with the increased scoping requirement of 20%, believing that this
number will lead to greater outcomes than the lower 10%. However, similar to our comment on
Issue 3, it is important that accessible exam tables and scales have a higher scoping
requirement percentage than other diagnostic equipment for how vital they are to nearly every
visit by patients and we stand that three of each should be the minimum.

Issue 5: The Department seeks public comment on any burdens that this proposed
requirement or a higher scoping requirement might impose on public entities.

While The Ability Center has no comment on this issue, we will remind the Department that the
burden currently imposed on the Americans with disabilities unable to access quality health
care is higher than the proposed burden on public entities. Additionally, when individuals with



disabilities are unable to access adequate preventative care, it will lead to more health care
costs for our system because preventative conditions will not be treated early on.

Issue 6: The Department seeks public comment on whether the proposed approach to
dispersion of accessible MDE is sufficient to meet the needs of individuals with disabilities,
including the need to receive different types of specialized medical care.

We believe that by leaving dispersion of MDE to the staff of health care facilities, the burden
will be placed upon personnel that are ill-equipped. This type of large-scale planning can be
better coordinated by the resources available to the Dol and overall access would improve if
specific dispersion protocol was written into code for these types of facilities.

Issue 7: The Department seeks public comment on whether additional requirements should
be added to ensure dispersion (e.g., requiring at least one accessible exam table and scale in
each department, clinic, or specialty, or requiring each department, clinic, and specialty to
have a certain percentage of accessible MDE).

Similar to our comments on Issue 6, specific requirements should be included within the bill’s
language whenever possible to fully ensure that patients with disabilities have access to equal
health care as other patients. A lack of concrete requirements within the bill leads to medical
workers being forced to determine best practices when it would be better for the DOJ to
determine how to best accommodate patients’ needs.

Given the current widespread lack of accessible medical diagnostic equipment, the DOJ should
set a minimum of at least one accessible exam table and scale in each department, clinic, or
specialty and require training on how to use that accessible equipment.

Issue 8: The Department seeks information regarding: (a) The extent to which accessible MDE
can be moved or otherwise shared between clinics or departments. (b) The burdens that the
rule’s proposed approach to dispersion or additional dispersion requirements may impose on
public entities. (c) The burdens that the rule’s proposed approach to dispersion may impose
on people with disabilities (e.g., increased wait times if accessible MDE needs to be located
and moved; embarrassment, frustration, or impairment of treatment that may result if a
patient must go to a different part of a hospital or clinic to use accessible MDE).

Repeating comments made on Issues 6 and 7, it is the position of The Ability Center that each
program, specialty, department, and clinic should be required to have a minimum number of
accessible diagnostic medical equipment, preferably more than one. Each program, specialty,
department, and clinic are likely to treat more than one patient with disabilities, and if the
equipment is shared among different practices, it is likely that it would not be available for
those patients.



Purchasing diagnostic medical equipment is part of operating a medical practice, and providers
should be required to purchase equipment that is accessible to their patients. The equipment is
not more expensive than other medical equipment. These minimums should be specifically
provided for in the regulations so that providers can plan for their purchase as part of their
practice, and when they do, they have enough to serve their patients. When the specific
requirements of similar protective bills aren’t placed within the language of the legislation, the
burden will eventually be placed on the people these bills are supposed to protect.

We will note that much of the danger suggested by this Issue would not be as prevalent of a
problem if larger percentages of accessible MDE were required by the DOJ, specifically larger
percentages than currently suggested in the NPRA of accessible exam tables and scales.

Issue 9: The Department seeks public comment on whether higher, lower, or different
scoping requirements than those proposed should be established.

The Ability Center supports the DOJ’s proposed scoping requirements but it is our position that
there should be a higher minimum number of accessible diagnostic medical equipment — at
least three rather than one.

Issue 10: The Department seeks public comment on the burden that the proposed scoping
requirements would impose on public entities.

The Ability Center has no comment on this issue besides that the burden on patients with
disabilities to not have access will always be higher than the burden on public entities to
provide access. This is the entire thought behind these legalized protections and this mindset
should continue to be at the heart of these efforts. Purchasing this equipment will not cause a
higher burden than purchasing other equipment necessary to operate a medical practice.

Issue 11: The Department seeks public comment on the potential impact of the requirements
in paragraph (c) on people with disabilities and public entities, including the impact on the
availability of accessible MDE that will be available for purchase and lease. The Department
also seeks public comment on whether two years would be an appropriate amount of time
for such a requirement and, if two years would not be an appropriate amount of time, what
the appropriate amount of time would be.

In regards to Issue 11, we have two comments. The first comment is that the suggested two
years is more time than is necessary for this to be fulfilled, and the extended window of
compliance will place most of the burden on patients. Sixty days, the same as the requirements
for purchasing new equipment, is adequate time for entities to make new purchases.

Our other comment is that, in general, we believe that the need for only a single accessible
exam table and scale is far too few. This will lead to shortages and delays in service in many



facilities across the country, and will further place a burden onto the patients with disabilities
themselves. Each program or department should have at least three accessible machines of
these types.

Issue 17: If this rule were to apply to medical equipment that is not used for diagnostic
purposes: o Should the technical standards set forth in the Standards for Accessible Medical
Diagnostic Equipment be applied to non-diagnostic medical equipment, and if so, in what
situations should those technical standards apply to non-diagnostic medical equipment? 0
Are there particular types of non-diagnostic medical equipment that should or should not be
covered?

It Is without a doubt that the proposed standards and regulations should be applied to forms of
medical equipment beyond just diagnostic, including but not limited to durable, treatment, life
support, and laboratory medical equipment. Recently, a consumer who uses a wheelchair
shared her inability to get an eye exam at her optometrist’s office because the machine was too
high to reach her. In this context, it is likely that she would face the same issues for corrective
eye surgery. While diagnostic equipment is a first priority in order to ensure that individuals
with disabilities have access to preventative exams, other machines and equipment used for
treatment will need to be able to meet the same standards.

Issue 19: The Department seeks public comment on the potential federalism implications of

the proposed rule, including whether the proposed rule may have direct effects on State and
local governments, the relationship between the Federal government and the States, or the

distribution of power and responsibilities among the various levels of government.

The Ability Center does not have comment on Issue 19 beyond that it feels consistent with past
ruling that keeps overall authority to regulations with greater accessibility standards.

Conclusion

While the move to push the protections of the ADA and the specific scoping requirements
made in the proposed rules must be complimented for their increased ability to ensure
Americans with disabilities have equal access to health care, we find that there are certain
changes that should occur before any finalization. Height-adjustable examination tables and
wheelchair-accessible scales must be required at a higher number than other types of MDE,
with at least three of each type of machine in every facility. We also find that limiting these
regulations to only Title Il entities would leave most Americans unprotected by these new
standards. Finally, the rates in which MDE should be distributed across larger facilities should
be included within the language of the bill itself to ensure that the burden is not placed upon
patients. That being said, this is an important step in furthering the independence of all
Americans by ensuring equal access to quality health care.



Sincerely,

The Ability Center of Greater Toledo
Jules Patalita

Disability Rights Advocate

The Ability Center of Greater Toledo
Katie Hunt Thomas

Disability Rights Attorney and Director of Advocacy



