
 

 

February 13, 2026 

U.S. Department of Housing and Urban Development 
SUBMITTED VIA website: https://www.regulations.gov/document/HUD-2026-0034-
0001/comment 
 
To the U.S. HUD: 

I am writing on behalf of The Ability Center, a consumer-controlled, cross-disability organization 

that serves people with disabilities in Ohio. We ask HUD to withdraw its proposal to eliminate 

HUD’s, “Implementation of Discriminatory Effects Standard” rule from 2013 and HUD’s 

“ Implementation of the Fair Housing Act’s Disparate Impact Standard,” in 2020, and 

“Reinstatement of HUD’s Discriminatory Effects Standard,” on March 2023. 

Centers for Independent Living are consumer-controlled, community based, non-residential 

private nonprofit agencies operated by and for people with disabilities. CILs provide tools, 

services, and advocacy to help individuals with all types of disabilities live independently, 

offering five core services including advocacy, information, peer counseling, training, and 

transition. 

Housing advocacy is one core component of working to support people with disabilities to live 

independently in the community. In 2025, over half (54.59%) of all complaints of housing 

discrimination submitted to the U.S. Department of Housing and Urban Development were on 

the basis of disability.1 By another metric, 53% of housing units in our state, the state of Ohio, 

are in buildings that require steps to enter, making 53% of all housing units inaccessible to 

 
1 National Fair Housing Alliance, 2025 Fair Housing Trends Report, 10(2025) available at chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://nationalfairhousing.org/wp-
content/uploads/2025/11/2025-NFHA-Fair-Housing-Trends-Report.pdf.   



 

 

many with physical disabilities. 2 The disparate impact standard, a legal standard that has been 

confirmed in case law since the 1970s, has helped ensure that people with disabilities have 

access to living independently in a neighborhood of their choice. Often, discrimination against 

people with disabilities is not based on malice but, instead, is based on unjustified assumptions 

about their capabilities or the strict enforcement of rules that they cannot follow because of 

their disability.  

We urge HUD to not remove and revise 24 CFR 100.5(b) and 24 CFR part 110, subpart G as the 

case law is clear that the disparate impact test applies to cases of discrimination under the Fair 

Housing Act, so removing HUD regulations about disparate impact only creates confusion and 

inconsistency in the enforcement of the law. The Disparate Impact test is narrowly tailored and 

not overly broad in its application. Discriminatory intent is difficult to prove even when it is 

present; and E.O. 14281 was meant to address hiring practices and not housing. 

I. Case law is clear that the disparate impact test applies to cases of discrimination under 

the Fair Housing Act, and removing HUD guidance about disparate impact only creates 

confusion and inconsistency in the enforcement of the law. 

Removing HUD regulations regarding disparate impact will only create confusion and 

inconsistency in the enforcement of the law. The disparate impact standard was first applied by 

appellate courts in the 1970s, and all nine courts of appeals that have addressed the question 

have held that the disparate-impact liability standard applies to the Fair Housing Act.3 In 2015, 

 
2 Ohio Housing Finance Agency, FY2026 Housing Needs Assessment, available at https://ohiohome.org/hna-
25/executivesummary.html. 
3 Huntington Branch, NAACP v. Huntington, 844 F. 2d 926, 935-936(CA2 1988); Resident Advisory Bd. V. 
Rizzo, 564 F. 2d 126, 146(CA3 1977); Smith v. Clarkton, 682 F. 2d 1055, 1065(CA4 1982); Hanson v. Veterans 
Administration, 800 F. 2d 1382, 1386(CA5 1986); Athur v. Toledo, 782 F. 2d 565, 574-575(CA6 1986); 
Metropolitan Housing Development Corp. v. Arlington Heights, 558 F.2d 1282, 1290(CA7 1977); United States 
v. Black Jack, 508 F. 2d 1179, 1184-1185 (CA8 1974); Halet v. Wend Investment Co., 672 F. 2d 1305, 1311 
(CA9 1982); United States v. Marengo Cty. Comm’n, 731 F. 2d 1546. 1559(CA11 1984). 



 

 

The U.S. Supreme Court also recognized the disparate impact standard in Tex. Dep’t of Hous. & 

Cmty. Affairs v. Inclusive Cmtys. Project, Inc.4 While Tex Dep’t of Hous. & Cmty. Affairs was 

decided after HUD issued a regulation on disparate impact, in it the Supreme Court held that a 

disparate impact analysis applied to Fair Housing claims based not only on the regulation but 

based on the language of the statute, legal precedent, and the statutory purpose.5 Thus, under 

a plain language interpretation of the Fair Housing Act statute as well as Appellate and 

Supreme Court interpretation, it is clear that the disparate impact rule applies to Fair Housing 

Act. Removing the HUD rule clarifying this fact will only cause confusion for housing providers 

and people with difficulty alike. 

II. The Disparate Impact test is narrowly tailored and not overly broad in its application. 

HUD’s explanation for removing this rule implies that disparate impact makes it possible for a 

plaintiff to enforce the Fair Housing Act in an overly broad manner, but that is not how this 

theory of liability has been applied. In fact, while a disparate impact claim does apply to facially 

neutral rules, it has been narrowly tailored to only apply where there is no legitimate, non-

discriminatory basis for a rule. Under the McDonald Douglas burden shifting test, a plaintiff 

must first show a prima facie case of disparate impact. This in itself is difficult, as a plaintiff 

must introduce enough evidence to prove every element of a legal case by the preponderance 

of evidence. Once, and if, that is possible, the defendant can then show that they had a 

legitimate, non-discriminatory reason for the policy. If they can, then a plaintiff can only prevail 

if it shows that the non-discriminatory reason is pretext for a policy motivated by 

 
4 576 U.S. 519(2015). 
5 Id. At 530-540. 



 

 

discrimination. This test is far from an overly broad theory that applies to every housing policy 

that a housing provider might have. In fact, it is difficult to prove and narrowly tailored to 

ensure that liability only reaches those who did not have a legitimate, non-discriminatory 

reason for a policy but had a policy motivated by discrimination. 

III. E.O 14281 was meant to address hiring practices and not housing discrimination. 

While HUD has stated that withdrawing this rule was mandated by E.O. 14281, E.O. 14281 was 

meant to address employment practices and not housing discrimination. The disparate impact 

legal theory applies to many different civil rights laws, including employment discrimination 

laws. A review of E.O. 14281 shows that it discusses, “making hiring and other employment 

decisions based on merit and skill,” and states that, “Because of disparate-impact liability, 

employers cannot act in the best interests of the job applicant, the employer, and the American 

public.”6 In fact, E.O. 14281 does not mention housing at all, so E.O. 14281 was intended to 

discuss the disparate impact claims under employment laws and not the Fair Housing Act. 

Because this standard is so important to increasing access to housing for people with 

disabilities, is not overbroad, and is not required by E.O. 14281, we ask that you withdraw the 

proposal to remove and revise HUD rules to remove disparate impact from the rule. 

Sincerely, 

/s/ Katie Hunt Thomas 

Katie Hunt Thomas 
Disability Rights Attorney and Director of Advocacy 
The Ability Center 

 
6 E.O. 14281, Section 1. 


